SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK

---------------------------------------------------------X  Index No. 350228/2004

WILLIAM KLEINBERG





    Plaintiff,               

AFFIRMATION OF RAVI IVAN SHARMA IN SUPPORT OF MOTION PURSUANT TO


 -against-                                           CPLR §§ 3102, 3126, 3215 AND 

  DRL § 236
MARCIA SHERRILL





    Defendant.

---------------------------------------------------------X  


I, Ravi Ivan Sharma, Esq., an attorney-at-law duly ad​mitted to the practice of law in the State of New York, hereby affirm the following statements, pursuant to Rule 2106 of the CPLR:

1. I am the attorney of record for the Defendant in this action, and I am fully familiar with the facts and circum​stances hereto and all of the proceedings had herein.  I make this Affirmation in support of the relief requested in the annexed Notice of Motion.

INTRODUCTION

2. From first maintaining a groundless order to show cause, claiming to be the victim to violating every court ordered stipulation entered thus far, plaintiff, since the outset of the this matter has played fast and loose with the rules of this court.
3. This motion asks this court to declare that enough is enough. Plaintiff has failed to serve a complaint, failed to answer the verified counterclaim, failed to provide discovery even after a so ordered stipulation agreeing to provide the same, and failed to properly support his family pursuant to so ordered stipulation.
4. For these reasons, plaintiff’s action should be dismissed, plaintiff’s default entered on the counterclaim for divorce, penalties in the form of issue preclusion be imposed on plaintiff and sanctions for the costs of this motion levied.

THE ACTION FOR DIVORCE AGAINT DEFENDANT MUST BE DISMISSED WHERE PLAINTIFF HAS FAILED TO SERVE A COMPLAINT DESPITE NUMEROUS DEMANDS THEREFORE
5. On April 30, 2004 plaintiff filed a Summons with Notice commencing this action. See, Summons and Notice, Exhibit 1.
6. Such Summons with Notice was served not earlier than May 17, 2004 when this court, by Judge Drager issued an Order To Show Cause directing that all papers be served not later than May 18, 2004. See, Order To Show Cause, Exhibit 2.

7. On June 1, 2004 defendant served her demand for verified petition pursuant to CPLR § 3012(b) by hand delivery. See, Demand for Petition, Exhibit 3.

8. CPLR § 3012(b) states in pertinent part:

If the complaint is not served with the summons, the defendant may serve a written demand for the complaint within the time provided in subdivision (a) of rule 320 for an appearance. Service of the complaint shall be made within twenty days after service of the demand.  . . . The court upon motion may dismiss the action if service of the complaint is not made as provided in this subdivision.

9. Rule 320(a) provides for an appearance within 20 days of the service of a summons. In this case the demand for the complaint was served on June 1, 2004. Even allowing the summons to have been served on May 17, 2004, such demand was served 15 days from the date the summons was served.

10. According to the statute, plaintiff had until June 21, 2004 to file a verified complaint.

11. On June 23, 2004 I reminded counsel for plaintiff of plaintiff’s obligations under CPLR § 3012(b) by letter. See Letter from Ravi Ivan Sharma to Kevin McDonough dated June 23, 2004, Exhibit 4.
12. Again, on July 12, 2004, I reminded counsel for plaintiff that defendant had not received a compliant by letter. See Letter from Ravi Ivan Sharma to Kevin McDonough dated July 12, 2004, Exhibit 5.

13. Yet again, on August 31, 2004, by letter I reminded plaintiff’s counsel that plaintiff was still in default and had neither presented a complaint, answered the counterclaim, nor answered the outstanding interrogatories. See Letter from Ravi Ivan Sharma to Kevin McDonough dated August 31, 2004, Exhibit 6.

14. Again on September 7, 2004 plaintiff’s counsel was further reminded of plaintiff’s obligation to serve a complaint and answer the counterclaim and discovery. See Letter from Ravi Ivan Sharma to Kevin McDonough dated September 7, 2004, Exhibit 7.

15. Also on September 7, 2004 plaintiff’s counsel was also reminded of his client’s obligations when I copied counsel a letter to this court advising of the continued failures of plaintiff. See Letter from Ravi Ivan Sharma to Hon. Laura Drager dated September 7, 2004, Exhibit 8.
16. Notwithstanding the timely served demand and at least five separate further demands therefore, plaintiff still has not served or filed a verified complaint well over 6 months after the statutory period to serve the same expired.
17. There can be no good cause for this except that the grounds set forth in the notice are untrue and therefore unverifiable as defendant has always maintained.

18. Given the many warnings extended to plaintiff, this court should not hesitate to dismiss the main action in this matter and proceed upon the counterclaim only.

DEFAULT JUDGMENT FOR DIVORCE UPON VERIFIED COUNTERCLAIM SHOULD BE ENTERED AGAINST PLAINTIFF WHERE PLAINTIFF HAS FAILED TO ANSWER
19. Within the time prescribed by CPLR 320(a) defendant filed and served her Verified Counterclaim for Divorce by hand on June 1, 2004. See Verified Counterclaim Action For Divorce, Exhibit 9.
20. Pursuant to CPLR § 3012(a), plaintiff had until June 21, 2004 to provide an answer to the counterclaim but as since failed to do so.

21. As with the demand for petition, counsel for plaintiff was reminded of the continuing default of plaintiff on at least five occasions by mail. See, Letters, Exhibits 4, 5, 6, 7 and 8.
22. Because plaintiff’s time to answer expired over six months ago, pursuant to CPLR § 3215, this court should enter plaintiff’s default on the counterclaim and enter a judgment of divorce for cruel and inhuman treatment upon the verified facts set forth in the counterclaim.

23. The court should not countenance any further time to answer or set aside the default expect upon further and separate motion for the same upon good cause shown, the absence of the same being a reasonable conclusion based on the numerous warnings afforded counsel for plaintiff.

PLAINTIFF SHOULD BE PENALIZED FOR HIS FAILURE TO RESPOND TO DISCOVERY PURSUANT TO COURT ORDER
24. On June 1, 2004, defendant served plaintiff with Defendant’s First Set of Interrogatories. See, Defendant’s First Set of Interrogatories Propounded Upon Plaintiff, Exhibit 10.
25.  As with the demand for petition and the verified counterclaim, plaintiff has had more than 6 months to provide responses to discover and has been reminded of the same over five times in writing. See, Letters, Exhibits 4, 5, 6, 7 and 8.

26. Furthermore, plaintiff agreed and was ordered by So Ordered Stipulation on September 10, 2004 to provide such responses within 30 days. See, So Ordered Stipulation dated September 10, 2004, Exhibit 11.

27. To date, more than seventy days after plaintiff was ordered to do so, plaintiff has still refused to answer relevant interrogatories.

28. CPLR § 3126 states in pertinent part:

If any party . . . refuses to obey and order for disclosure or willfully fails to disclose information which the court finds ought to have been disclosed pursuant to this article, the court may make such orders with regard to the failure of refusal as are just, among them:


1. an order that the issues to which the information is relevant shall be deemed resolved for purposes of the action in accordance with the claims of the party obtaining the order; or


2. an order prohibiting the disobedient party from supporting or opposing designated claims or defenses, from producing in evidence designated things or times of testimony, or from introducing any evidence of the physical, mental or blood condition sought to be determined, or from using certain witnesses; or

3. an order striking out pleadings or parts thereof, or staying further proceedings until the order is obeyed, or dismissing the action or any part thereof, or rendering a judgment by default against the disobedient party.

29. There can be no conclusion but that plaintiff has willfully failed to answer the interrogatories requested. After over five months after responses were due, after at least five written demands to provide responses, and after agreeing to provide the same and being ordered to provide the same, still plaintiff resists.
30. Such contemptuous conduct is nothing less than a willful failure and the court should impose the strongest sanctions available, including issue preclusion, prohibition from introducing evidence and default judgment.

31. As set forth above, there is already ample cause to and to dismiss plaintiff’s action and enter default judgment against plaintiff. But on the issues of spousal maintenance, child support and equitable distribution that must be decided at inquest, plaintiff should be disallowed from introducing any evidence or testimony requested of plaintiff in such interrogatories. Furthermore, the issues addressed by such interrogatories should be deemed established by defendant.

a. 
Plaintiff refuses to disclose his income, assets and spending habits

32. Interrogatories 3, 4, 5, 6, 7, 8, 9 and 10 all require plaintiff to disclose with particularity what income he has received, presently has, is owed, and more importantly, what he has been spending in the preceding five years. Such information is critical to determine both the means and net worth of plaintiff so as to allow the court to properly set maintenance and child support.
33. Plaintiff’s willful failure to provide such important information cannot be remedied by simple evidence preclusion. Such refusal leaves the court no choice but to accept the averments of defendant in her papers and her sworn testimony to be introduced at hearing.

34. Accordingly, beyond entering the default of plaintiff, plaintiff should be precluded from introducing any evidence tending to show he does not enjoy the income and assets set forth in the Verified Counterclaim or to dispute the amounts claimed in maintenance and child support.
b. 
Plaintiff refuses to disclose whether he owes any debts
35. Interrogatory 11 required plaintiff to set forth all debts and obligation owed by him to others.
36. Because plaintiff has failed to set such forth, he should be precluded from introducing evidence at any hearing tending to show that he indeed has any debts at this time.

c. Plaintiff’s failure has been willful and sanctions are the only alternative.

37. It is apparent that defendant’s repeated requests for cooperation regarding financial disclosure are useless and although your affirmant had sincerely hoped to avoid needless motion practice, the recalcitrance of my adversary has now made that a necessity.

38. It is respectfully requested that this Court impose as against the plaintiff (or defendant) such sanctions as are specifically enumerated in CPLR Section 3126 by reason of the ongoing refusal to provide voluntary financial disclosure. Specifically, defendants requests that this Court issue an order, precluding the plaintiff from asserting any facts at trial or otherwise challenging any of the financial testimony to be presented on behalf of my client, and further, that all financial issues be resolved in favor of my client.
COURT SHOULD ORDER INCREASED MAINTENANCE WHERE PLAINTIFF HAS VIOLATED THE COURT’S PRIOR ORDER AND WHERE THE INTERESTS OF DEFENDANT’S HEALTH REQUIRE
39. ---
SANCTIONS IN THE FORM OF ATTORNEYS FEES SHOULD BE ORDERED AGAINST PLAINTIFF
40. ---
CONCLUSION

41. ---
Dated:

New York, New York



December 21, 2004
________________________________________

Ravi Ivan Sharma 

Attorney for Plaintiff

404 Park Avenue South, 14th Floor

New York, NY 10016

(212) 686-3434 x212

